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STATEMENT OF JURISDICTION
The Utah Court of Appeals is conferred with jurisdiction over
the instant appeal pursuant to Utah Code Ann. § 78-2a-3 (2) (j)
(2002) .
STATEMENT QF ISSUE / STANDARD OF REVIEW
1.

Whether appointed trial counsel rendered ineffective

assistance of counsel by failing to propose a cautionary jury
instruction about the unreliability of polygraph data.

"To

prevail, a defendant must show, first, that his counsel rendered
a

deficient

performance

performance
fell below

in some demonstrable
an objective

standard

manner, which
of

reasonable

professional judgment and, second, that counsel's performance
prejudiced the defendant."

Bundy v.

(Utah 1988); see

v.

accord

State

also

v. Perry,

State

Hay,

Deland,

763 P.2d 803, 805

859 P.2d 1, 5 (Utah 1993);

899 P.2d 1232, 1239 (Utah Ct. App. 1995).

The appellate court reviews such a claim as a matter of law.
State v. Maestas,
Chacon,

1999 UT 32, f20, 984 P.2d 376 (citing State v.

962 P.2d 48, 50 (Utah 1998)).

Preservation

of Issue

Citation

or Statement

of Grounds

for

Review.

Issues involving claims of ineffective assistance of counsel
constitute an exception to the preservation rule and therefore may
be raised for the first time on appeal.
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DETERMINATIVE AUTHORITY
The constitutional provisions, statutes, ordinances, rules,
regulations, or case law whose interpretation is determinative,
are set out verbatim, with the appropriate citation, in the body
and arguments of the instant Brief of Appellant.
STATEMENT OF THE CASE
This case involves critical questions concerning the failure
of appointed trial counsel to provide effective assistance of
counsel in relation to evidence provided against the accused by
unreliable polygraph data.

Due to appointed trial counsel's

failures, Defendant, Terrance Edward Pierce, was denied his
constitutional right to the effective assistance of counsel and
his right to a fair trial.
Mr. Pierce was charged with three counts of Aggravated Sexual
Abuse of a Child, all first degree felonies, in violation of Utah
Code Ann. § 76-5-404.1(3).

Mr. Pierce pleaded not guilty to all

charges.
On February 12, 2002, Mr. Lon Brian of the Davis County
Sheriff's Office conducted a polygraph examination of Mr. Pierce.
Thereafter, the prosecution provided notice of intent to call Mr.
Lon Brian as an expert witness at trial to testify concerning the
polygraph examination.
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In October 2002, the trial court set a jury trial date for
January 8, 2003.

Shortly thereafter, Mr. Pierce, by way of

letter, requested that new counsel be appointed to represent him
due to significant conflicts with his appointed trial counsel. On
November 25, 2002, the trial court granted appointed trial counsel
permission to withdraw and appointed new appointed trial counsel.
Mr. Pierce was tried before a jury on January 8-9, 2004.
After trial, the jury returned a verdict of guilty on all counts.
Mr. Pierce was subsequently sentenced to an indeterminate
term of five years to life on each of the counts, to be served
concurrently.

However, the district court recommended that Mr.

Pierce serve a minimum of 15 years at the Utah State Prison.
The district court signed the Sentence, Judgment, Commitment
on March 14, 2003, which apparently was entered that same day.
Mr. Pierce, through appointed appellate counsel, filed Notice of
Appeal on April 4, 2003.
STATEMENT OF FACTS
1.

Mr. Terrance Edward Pierce was charged with three counts

of Aggravated Sexual Abuse of a Child, all first degree felonies,
in violation of Utah Code Ann. § 76-5-404.1(3) (R. 8-10).
2.

According to the charges, Mr. Pierce sexually abused his

niece, J.J., from 1997 to 2001 (R. 3).
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3.

By way of stipulation of the parties, Mr. Pierce agreed

to submit to a polygraph examination, and that the results of the
examination would be admissible

(R. 226:10; R.

226:145; R.

226:195).
4.

At arraignment, Mr. Pierce pleaded not guilty to all

charges (R. 231:4) .
5.

On February 12, 2002, Mr. Lon Brian of the Davis County

Sheriff's Office conducted a polygraph examination of Mr. Pierce
(R. 51).
6.

On July 17, 2002, the prosecution, pursuant to Utah Code

Ann. § 77-17-13, provided notice of intent to call Mr. Lon Brian,
Polygraph Examiner with the Davis County Sheriff's Office, as an
expert witness at trial (R. 51-59).
7.

In October 2002, the trial court set a jury trial date

for January 8, 2003 (R. 94).
8.

On November 6, 2002, Mr. Pierce, by way of letter,

requested that new counsel be appointed to represent him due to
significant conflicts with his appointed trial counsel, Mr. Glen
T. Cella (R. 96-99).
9.

On November 25, 2002, the trial court granted Mr. Cella

permission to withdraw and appointed Mr. William K. Albright as
newly appointed trial counsel (R. 100)•
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10.

During opening statements, the prosecution alerted the

jury that Mr. Pierce had taken a polygraph examination, and that
the Examiner from the Davis County Sheriff's Office would testify
that Mr. Pierce had failed the examination (R. 226:145-46).
11.

During the jury trial, the prosecution called Mr. Lon

Brian, Polygraph Examiner with the Davis County Sheriff's Office,
to testify as an expert witness. During his testimony, Mr. Brian
testified concerning the results of the Mr. Pierce's polygraph
examination

(R. 226:193-213).

Mr. Brian testified that the

results of the examination showed that Mr. Pierce had been
deceptive when he denied any sexual contact with the alleged
victim (R. 226:197-99).
12.

During closing arguments, the prosecution emphasized

that if Mr. Pierce had "passed the polygraph", the jury "would
have been beat [sic] over the head like a drum with that by the
defense attorney." (R. 225:50-51).
13.

Mr. Pierce's appointed trial counsel made no mention of

the polygraph examination in his closing argument (Cf. R. 225:6967) .
14.

After deliberation, the jury returned a verdict of

guilty on all counts (R. 178).
15.

Mr.

Pierce

was

subsequently

sentenced

to

an

indeterminate term of five years to life on each of the counts, to
9

be served concurrently (R. 245:7). The district court recommended
that Mr. Pierce serve a minimum of 15 years at the Utah State
Prison
16.

(Id.).
The district

court

signed

the

Sentence, Judgment,

Commitment on March 14, 2003, which was apparently entered that
same day (R. 192-94).
17.

Mr. Pierce, through appointed appellate counsel, filed

Notice of Appeal on April 4, 2003 (R. 198-201) .
SUMMARY OF ARGUMENT
1.

Appointed trial counsel rendered ineffective assistance

of counsel by failing to propose a cautionary jury instruction
about the unreliability of polygraph data. The failure to propose
an appropriate cautionary instruction about the unreliable nature
of polygraph data constituted ineffective assistance of counsel.
Although Utah case law clearly demonstrates that polygraph
data has not been shown to be sufficiently reliable so as to
justify the tendency of the fact finder to be overawed by the
result of such an examination, counsel made no attempt to propose
a cautionary instruction.

Appointed trial counsel's failure is

especially egregious in light of Utah case law that extensively
discusses the dangers of polygraph data.
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Appointed counsel rendered deficient performance by failing
to propose a cautionary jury instruction about the unreliability
of polygraph data. This is particularly troubling and prejudicial
to Mr. Pierce, in the instant case, because the fact finder, when
presented with polygraph data by way of expert testimony, tends to
be overawed by the polygraph test results and too willing to
abdicate its truth-finding function to the expert witness and his
or her polygraph machine and graphs. The performance of appointed
trial counsel fell below an objective standard of reasonable
professional judgment because his failure allowed and encouraged
the jury, as the fact finder, to abdicate its truth-finding
responsibility to the polygraph examiner and his purported test
results. According to Utah case law, the results, about which the
prosecution's expert witness testified, are unreliable at best.
Finally,
cautionary

counsel's

failure

to

propose

the

appropriate

instruction, which would have cautioned the jury

consistent with Utah case law on the subject, had a direct effect
on

the

jury's

deliberations.

The

failure

to provide

the

appropriate jury instruction deprived Mr. Pierce of his right to
a fair trial.
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ARGUMENTS
I.

BY FAILING TO REQUEST A JURY INSTRUCTION
CAUTIONING
THE
JURY
CONCERNING
THE
UNRELIABILITY OF POLYGRAPH DATA, APPOINTED
TRIAL COUNSEL DEPRIVED MR. PIERCE OF HIS
CONSTITUTIONAL
RIGHT
TO
THE
EFFECTIVE
ASSISTANCE OF COUNSEL.
A.

Ineffective Assistance of Counsel

In Strickland

v.

Washington,

466 U.S. 668, 104 S.Ct 2052

(1984), the United States Supreme Court established the two-prong
test for determining when a defendant's Sixth Amendment right to
effective assistance of counsel has been denied.
S.Ct. at 1064.

Id.

at 687, 104

"To prevail, a defendant must show, first, that

his counsel rendered a deficient performance in some demonstrable
manner, which performance fell below an objective standard of
reasonable professional

judgment and, second,

Bundy v. Deland,

performance prejudiced the defendant."
803, 805 (Utah 1988); see also
(Utah 1998); accord
1990); State v.
Perry,

State

Frame,

v.

State
Templin,

that counsel's

v.

Chacon,

763 P.2d

962 P.2d 48, 50

805 P.2d 182, 186 (Utah

723 P.2d 401, 405 (Utah 1986); State v.

899 P.2d 1232, 1239 (Utah Ct. App. 1995).
To meet the first prong of the test, a defendant must

"xidentify the acts or omissions' which, under the circumstances,
'show that counsel's representation

fell below an objective

Templin,

805 P.2d at 186 (quoting

standard of reasonableness.'"
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Strickland,

466 U.S. at 690, 688, 104 S.Ct. at 2066, 2064

(footnotes omitted); see
Parsons

v.

Barnes,

also

Chacon,

962 P.2d at 50 (quoting

871 P.2d 516, 522 (Utah), cert, denied,

U.S. 966, 115 S.Ct. 431 (1994)).

513

A defendant must "overcome the

strong presumption that trial counsel rendered adequate assistance
and

exercised

Bullock,

reasonable

professional

judgment."

791 P.2d 155, 159-60 (Utah 1989), cert, denied,

1024, 110 S.Ct. 3270 (1990).

State

v.

497 U.S.

To show prejudice under the second

prong of the test, a defendant must proffer sufficient evidence to
support

u

a

reasonable

probability

that,

but

for

counsel's

unprofessional errors, the result of the proceedings would have
been different."
Templin,

Strickland,

805 P.2d at 187.
B.

Unreliability of Polygraph Evidence

In State v. Eldredge,
other

466 U.S. at 694, 104 S.Ct. at 2068;

grounds

by State

v.

773 P.2d 29 (Utah 1989), overruled
Holland,

on

921 P.2d 430 (Utah 1996), the

Utah Supreme Court addressed the admissibility of polygraph
evidence.

The Court stated:
A stipulation between the State and the
accused in presently required for the
admission of polygraph test results. State
v.

Fulton,

742 P.2d at 1212; State

v.

Abel,

600 P.2d 994, 998-99 (Utah 1979). The reason
for this rule is that polygraph data has not
been shown to be sufficiently reliable to
justify the tendency of a fact finder to be
overawed by the test results and too willing
13

to abdicate its difficult truth-finding
function to an expert and his or her machine.
See Fulton, 742 P.2d at 1212; Abel, 600 P.2d
at 996-97; Utah R. Evid. 403, 702. The
rationale for admitting polygraph results
with a stipulation
is not
that the
stipulation makes them any more reliable or
any less likely to dominate the fact-finding
process, but that it serves as a waiver.
Id.

at 37; see also

State

v.

Crosby,

927 P.2d 638, 642-43 (Utah

1996) (noting that polygraph evidence in other jurisdictions is
either inadmissible per se or requires stipulation); State

v.

Brown, 948 P.2d 337, 341-42 (Utah 1997) (holding that admission of
polygraph evidence is inappropriate for judicial notice in the
absence of foundational showing of inherent reliability).
In the instant case, Mr. Pierce, by way of stipulation,
agreed to submit to a polygraph examination

(R. 226:10).

He

further agreed that the results of the examination would be
admissible (R. 226:145; R. 226:195).

Shortly thereafter, Mr. Lon

Brian of the Davis County Sheriff's Office conducted a polygraph
examination

of

Mr.

Pierce

(R.

51) .

prosecution, pursuant to Utah Code Ann.

Prior

to

trial, the

§ 77-17-13, provided

notice to appointed trial counsel of the intent to call Mr. Lon
Brian, Polygraph Examiner with the Davis County Sheriff's Office,
as an expert witness at trial (R. 51-59).
During trial, the prosecution alerted the jury that Mr.
Pierce had taken a polygraph examination, and that the Examiner
14

from the Davis County Sheriff's Office would testify, as an expert
witness, that Mr. Pierce had failed the examination (R. 226:14546).

Mr. Pierce's appointed trial counsel made no mention of the

polygraph examination during his opening statement (R. 226:14749) .
In the course of the State's case-in-chief, the prosecution
called Mr. Lon Brian, Polygraph Examiner with the Davis County
Sheriff's Office, to testify as an expert witness.

Mr. Brian

testified concerning the results of the Mr. Pierce's polygraph
examination (R. 226:193-213).

He testified that the results of

the examination established that Mr. Pierce had been deceptive
when he denied any sexual contact with the alleged victim, J.J.
(R. 226:197-99) .
The

prosecution,

in

the

course

of

closing

arguments,

emphasized that if Mr. Pierce had "passed the polygraph", the jury
"would have been beat [sic] over the head like a drum with that by
the defense attorney." (R. 226:50-51).

Mr. Pierce's appointed

trial counsel, by way of response, made no mention of the
polygraph examination in his closing argument {Cf. R. 225:69-67).
Notwithstanding the unreliability of polygraph data, as
explicitly recognized by the Utah Supreme Court, appointed trial
counsel made no effort to submit a proposed jury instruction
cautioning

the

jury

about

the
15

insufficient

reliability

of

polygraph data. In fact, the record reveals that appointed trial
counsel did not propose any jury instruction on any topic,
whatsoever.
The
cautionary

failure
jury

of

appointed

instruction

trial

about

counsel

to

the unreliable

propose

a

nature of

polygraph data, as specifically set forth above, constituted
ineffective assistance of counsel. Although Utah Ccise law clearly
demonstrates

that polygraph data has not been shown to be

sufficiently reliable so as to justify the tendency of the fact
finder to be overawed by the result of such an examination,
counsel made no attempt to propose a cautionary instruction.
Rather, appointed trial counsel simply argued from the Affidavit
of William G. Iacono, Ph.D.

(Defendant's Exhibit No. 2), a

researcher of polygraph testing, that polygraph examinations can
only determine when a person responds stronger to one type of
question than another (See Defendant's Exhibit No. 2, a true and
correct copy of which is attached hereto as Addendum C; R.
226:205).

Notwithstanding, the prosecution subsequently utilized

the researcher's own studies to significantly discredit the
suppositions outlined in the Affidavit (R. 226:208-10). Appointed
trial counsel's failure is especially egregious in light of Utah
case law that extensively discusses the dangers of polygraph data.
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Appointed counsel rendered deficient performance by failing
to propose a cautionary jury instruction about the unreliability
of polygraph data. This is particularly troubling and prejudicial
to Mr. Pierce, in the instant case, because the fact finder, when
presented with polygraph data by way of expert testimony, tends to
be overawed by the polygraph test results and too willing to
abdicate its truth-finding function to the expert witness and his
or her polygraph machine and graphs.
performance

fell below

professional

judgment

Appointed trial counsel's

an objective

because

his

standard

failure

of

reasonable

allowed

and even

encouraged the jury, as the fact finder, to abdicate its truthfinding responsibility to the polygraph examiner and his purported
results. According to Utah case law, the results, about which the
prosecution's expert witness testified, are unreliable at best.
Finally,
cautionary

counsel's

failure

to

propose

the

appropriate

instruction, which would have cautioned the jury

consistent with Utah case law on the subject, had a direct effect
on

the

jury's

deliberations.

The

failure

to provide

the

appropriate jury instruction deprived Mr. Pierce of his right to
a fair trial.
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CONCLUSION
Based on the foregoing, Mr. Pierce respectfully requests that
this Court reverse his convictions and remand the case for further
proceedings consistent with the Court's instructions as set forth
in its opinion.
RESPECTFULLY SUBMITTED this 10th day of June, 2004.

pellant
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Tab A

Troy S. Rawlings #6969
Deputy Davis County Attorney
800 West State Street
Farmington UT 84025
Telephone: (801)451-4300
Fax: (801)451-4328

SSCCNO DISTRICT COURT

BKJUL n P S 5b

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH

THE STATE OF UTAH,

NOTICE OF EXPERT WITNESS

Plaintiff,

vs.

Case No. 021700095

TERRANCE EDWARD PIERCE,

Hon. Glen R. Dawson, Judge

Defendant.
Comes now the State of Utah, by and through Troy S. Rawlings, Deputy Davis County
Attorney, and pursuant to Utah Code Ann. §77-17-13 gives notice of intent to call the following as
an expert witness at trial in this matter:
Lon Brian, Polygrapher
Davis County Sheriffs Office
P.O. Box 618
Farmington, UT 84025
Included and made a part hereof is said expert's curriculum vitae. Said expert's report in this
matter was provided in discovery. It is expected that State's expert will testify as to the process,
statements, and results of the polygraph exam of the defendant done on February 12,2002. (The
report associated with the exam.)
DATED July 17, 2002.

ounty Attorney

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing Notice of Expert Witness, was
delivered to Glen Cella, Attorney for Defendant this

//

day of July, 2002.

LOWF. <B%IW
800 "West State Street
<Farmington, VT 84025
<BmjQi<ncm

Weber State University, Ogden, Utah - Completed
Emergency Medical Technician course, 1984
University of Utah", Salt Lake City, Utah - Attended
general education courses, 1982
High Schoo[graduate, Viewmont High School, Bountiful,
Utah, 1977

<EM(pcoem<E^Tr
Hism?

Sergeant, Davis County Sheriffs Office, Farmington, Utah
1983-present
Security Officer, LDS Church Security, Salt Lake City, Utah
1980-1983

OBJECTIVE:

Contractor, Self-employed, Salt Lake City, Utah, 1979-1980
Current resume

SVMMMCCO?
qVjLLIflCJVlIONS

Eighteen years of law enforcement experience. Sixteen in
investigative work

JLSSigNWENTS

*ScEcRQcEA3fT<UEcJ?ECTlVE (DIVISION- Responsible for the
supervision and coordination of Davis County and the
Forest Service lands to the east. Review criminal reports,
supervise follow-up investigation, prepare reports for
department documentation and criminal prosecution.
Coordinate efforts in pro-active deployment of tracking
equipment used in apprehending suspects involved in
criminal activities.

LONT. ®<RJjWf
800 "West State Street
Farmington, VT 84025
jissigwd<Ewrs

iK

I!NVESrngAcTO(R: Conducts criminal investigations involving
thefts, burglaries, sexual offences, criminal mischiefs, deaths,
narcotic violations, assaults, and internal affairs. Interview
interrogate, and obtain suspect and witness statements.
Prepare and submit professional reports for department
documentation and criminal prosecution. Obtain and serve
arrest warrants, execute search warrants, identify and submit
evidence. Provide testimony in courts of law.
*INScTcR!]OCcTO(R: Provide class instruction in narcotic
enforcement and investigation, drug identification, drug seizures,
the use of body wires, and drug addiction in the community and
how it impacts society, and illegal use of drugs in the work place.
Classes where taught for individuals enrolled in the Police
Officer's Standards and Training program, as well as students at
Salt Lake Community College and the University of Utah.
Instruction was also provided for inter-department training and
local organization within the community such as the Lions
Club, Rotary Club and church groups.

LOWF. (B^JMf
800 "West State Street
Tarmington, VT 84025
EMPLOYMENT
jaSTOQ?

*®AVIS Mump TfMccmcs snm^ TCMOE
SV(FE<%yiSQ<R: 1990-1993
Supervised six agents in a multi jurisdictional task force
organized to investigate street level narcotic offenses in the
Davis County area. Coordinated case selection and agent
assignments, supervised agents case loads, read and
critiqued reports, assigned and approved the use of informams
and maintained informant files. Coordinated screening and
prosecution with the County Attorney's office, managed
financial accounts for operation of the strike force and its
agents. Administered narcotic seizure program, including
property, vehicle and cash accounts. Maintained records and
files on pending seizures. Submitted forfeiture paperwork to
the County Attorney's office on appropriate cases.

?0<&<ESV(FE(R!yiSO<R: 1988-1993
Carried primary responsibility for major case investigations
the seizure program, field investigations and managed other
activities as assigned by the Strike Force Supervisor.
*NMC&nCAgE3fT:
1985-1988
Received information on narcotic violations, interviewed,
interrogated and obtained suspect and witness statements,
worked informants, prepared written reports, investigated
information, handled and submitted evidence, prepared
investigation for prosecution and testified in court.

*<DAVIS CO%)(mrs<H(E(RIcFTS <&BPffl^Km<Bffl!RPL
(DIVISION 1984-1985
Responded to dispatched calls, enforced state and local
laws and traffic code infractions and filed written reports as
required.

£OW<F. <B<RJJW
800 "West State Street
<Farmington, VT 84025
<E<M<PLCrt!M<ENT

*<DJLVIS COVNrrsWE<%J<F<F'S

c&E<2M$ME3fT3ML

(DIVISION 1983-1984
Received and monitored inmates in accordance with county and
jail procedures to ensure safety and security of the inmates
and jail personnel.

*S<ECV<8Jc?ro<F(FieE% UDS CHVQPC- 1980 -1983
*COm^(^0%,S<EL(FJEeM(PLOcm(D: 1979-present
XONSTtRVCnON: 1977-1979

800 "West State Street
farmington, VT 84025
iwwiNg

President of the Utah Polygraph Association 2002
Member of Utah Polygraph Association -1998- present
Present Examiner with State -1999 - present
Pre-Employment Polygraphs/Polygraphs of Convicted Sexual
Offenders - 2002, Grand Junction, Colorado
First line supervisors training - 2001, Farmington, Utah
APA National Seminar and workshop - 2001, Indianapolis,
Indiana
APA National Seminar and workshop - 2000, Ft. Lauderdale,
Florida
Post Conviction Testing of Sexual Offenders - 2000,
Farmington, New Mexico
Backster School of Lie Detection Advanced course -1999,
San Diego, California
Polygraph school -1998, San Diego, California
Field Study Project -1998 -1999, Utah
Polygraph Internship 1998 -1999 Utah
Search Warrants and Electronic Tracking -1997, Provo, Utah
Investigations of Officers Involved in Critical Incidents -1997,
Farmington, Utah

800 "West State Street
Tarmington, VT 84025
mAHNi^g

Drug presentation to Rocky Mountain Center for Environmental
Health -1997, University of Utah, Salt Lake City, Utah
Basic internal affairs investigations -1995, Ogden, Utah
Interviews and Interrogations -1995, Provo, Utah
Homicide forensics investigations -1994- Clearfield, Utah
Undercover narcotics investigations -1992, Las Vegas, Nevada
UNOA training -1991, 1992, 1993, St. George, Utah
Basic DEA course -1991, Salt Lake City Utah (Utah
Drug Academy)
Supervision of drug investigators -1991, Salt Lake City, Utah
High hazard entry course -1991, Salt Lake City, Utah
Basic investigation computer charting -1991, Salt Lake
City, Utah
Enhanced surveillance techniques -1989, Reno, Nevada
Narcotic Identification -1988, Miami, Florida
(Crack cocaine)
Basic DEA course -1986, Reno, Nevada
Advanced DEA course -1986, Reno, Nevada

£f

L09f<F. <B%JJW
800 "West State Street
<Farmington, VT 84025
gwwzs

Co-author and Co-principal investigator, Operation Tune
Town (a multi jurisdictional grant to investigate major narcotic
violations in Davis County) Utah Department of Investigations
1990-1991, $11,000
Co-author and Co-principal investigator, Operation
Sundance (a multi jurisdictional grant to investigate major
narcotic violations along the Wasatch Front) Utah Department
of Investigations 1991, $12,000
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1
2

A.

That's correct.

I

MR. ALBRIGHT:

I have nothing further.

3

MR. RAWLINGS:

Nothing.

4

admission of state's Exhibit 4.

5

MR. ALBRIGHT:

6
7

We'd just move for the

I have no objection to the carousel

being admitted, your Honor.
I

THE COURT:

8

step down.

9

Exhibit 4 will be received.

You may call your next witness.

MR. RAWLINGS:

10

Your Honor, we would call Deputy Lon

Brian.

11

THE COURT:

12

Sir, would you please step to the podium

right here and rise your hand to be sworn.

13

LCN FRANK BRIAN,

14

I

having been duly sworn, was examined and

15

J

testified as follows:

16

THE COURT:

17
18

Please be seated right here.
DIRECT EXAMINATION

I BY MR. PAWLINGS:

19

Q-

20

say it for the record.

21

A.

22

last name Brian, B-R-I-A-N.

23

Q-

24
25

You may

A

-

Q-

Detective, they've already heard your name but if you'll

My name is Lon, L-O-N, middle initial is F for Frank,

B

Y whom are you employed?

Ilm

employed by the Davis County Sheriff's Department.

In what capacity?
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A.

I'm employed as a deputy law enforcement officer.

Q.

What are your current responsibilities?

A.

I'm a sergeant over the detective division.

I'm also

polygraph examiner for the sheriff's department.
MR. RAWLINGS:

And your Honor, I believe with

Mr. Albright's permission, we have provided a copy of
detective Brian's vitae that outlines the history he has and
the training related to polygraphs.

And I think Mr. Albright

is going to stipulate for purposes that we need not go into
that history, that he is qualified as an expert to testify.
THE COURT:

Did you say that's an exhibit?

MR. RAWLINGS:

No.

Well, we have it.

provided it to defense counsel.

We have

But rather than go through

that lengthy process to save some time for the jury, we both
agreed to stipulate to his qualifications.
THE COURT:

I see. Mr. Albright?

MR. ALBRIGHT:

Yes.

Rather than go through the

list, I'm stipulating that he's a qualified expert.
THE COURT:
Q.

(BY MR. RAWLINGS)

I'll accept the stipulation.
Detective Brian, you said part of your

responsibilities included administering polygraph
examinations.
A.

Yes, sir.

Q.

Do you have an idea, either an exact or maybe just an

approximate how many you've conducted?

1

A.

I've conducted approximately 600 and it would be probably

2

a few more than that but not an awful lot more.

3

Q-

Detective "Brian, did you have an opportunity based on a

I

J

4

I stipulation to do a polygraph examination on Terrance Pierce,

5

I the defendant in this case?

6

A.

Yes, sir, I did.

7

Q-

When you conduct a polygraph examination, can you give

8

the jury —

9

can you give the jury a very abbreviated, a very brief

and I know you can do it in some detail —

but

10

synopsis of what happens and how the polygraph is conducted?

11

A.

12

examination.

13

with the individual.

14

polygraph technique, identify the instrument to him.

15

talk to him about the questions that will be asked and

16

reassure them that the questions will only deal with this

17

specific issue that he's here for.

18

information to assist with the report.

19

Sure.

There's basically three phases of a polygraph
There's a pretest which you acquaint yourself
He comes in, you inform him of the
You

You get some date

And then during that pretest interview, you actually go

20

into formulating the relevant questions and the questions

21

that are to be used in the examination.

22

the different sets of questions that will be used and make

23

sure that he has a good understanding of that process and

24

also the questions that will be asked.

25

Q-

And he's Mirandized as well, correct?

You identify to him
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A.

Yes, sir, he is,

Q.

And what's the purpose of Mirandising the individual

that's taking the polygraph?
A.

The Mirandise with an individual is we're at the

sheriff's department, it is a law enforcement facility.

The

individual, Mr, Terrance Pierce, was in custody at the time
of the polygraph.

So we went through —

in the process of

doing polygraph exams at that office, we have it a standard
to Mirandise each individual that takes a polygraph.
Q.

Because basically what they say, anything that they say

could potentially be used against them as well, correct?
A.

Correct.

Q.

Deputy, during the course of conducting this polygraph,

was the defendant made aware in advance as to what the
relevant questions were going to be?
A.

In the pretest interview the test questions were gone

over word for word to make sure that he understood them.

I

asked him if there were any words in there that he would like
to change or that he did not understand.

And then I asked

him to repeat back to me his understanding what of the
questions were and what they were asking him.
Q.

And was he able to explain to your satisfaction that he

understood?
A.

Yes, sir.

Q.

Did you go through a process of defining terms —

1

A,

Yes, sir, I did.

2

Q-

—

3

of sexual contact meant?

4

J A.

5

Q-

of what certain or conduct or touching or definitions

Yes, sir.
Detective, were you able to formulate what you felt were

6

I some relevant questions related to this case?

7

J A.

8

Q-

Can you tell the jury what the relevant questions were?

9

A.

Sure.

Yes, sir, I did.

The relevant question first was regarding whether

10

you had physical sexual contact with Jenny while at your

11

parents1 home in Layton, do you intend to answer each

12

question about that truthfully?

13
14
15

The next question is:

Did you have physical sexual

contact with Jenny; and the next one, while at your home in
I Layton, was there physical sexual contact between yourself

16

and Jenny?

17

Q-

18

would not incriminate himself, but he denied any sexual

19

contact at the Layton home?

20

A.

Correct.

21

Q.

When you do a polygraph such as this, how long does this

22

process take on average?

23

you recall?

24

A.

25

Anc

* he answered all of those questions in a manner that

Or how long did this one take, do

It takes on an average about two and a half, two to two

I and a half hours. And this one I'm not certain the exact
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time but it would be within that time period.
Q.

Because a lot of that is helping to prepare them for

what's going to happenf correct?
A.

Yes, sir.

Q.

And Detective Brian, the exam is somehow scored; is that

correct.
A.

Yes, sir.

There's a numerical scoring system that was

developed by Chief Baxter.

It takes a comparative question

and places it against a relative question for scoring
purposes.
Q.

Was there multiple ways of scoring or analysis done

analyzing this particular exam?
A.

There were.

There was a hand scoring.

Q.

Done by yourself?

A.

Done by myself.

And then there were also two

computerized scoring programs that were used to analyze the
data which was collected.
Q.

So three methods of scoring the data?

A.

Yes, sir.

Q.

Can you tell us the name of the first computerized

method?
A.

It was a polyscore.

It was a program that was purchased

just for the scoring of polygraph exams.
what version it was.

I'm not certain

It was a current version.

It may not

have been the very most current but it was a fairly current

1

program.

And then there was a program provided by the

2

Axciton Computer Company, and I'm not certain the name of it.

3

It came with the computerized polygraph.

4

Q.

5

J A.

6

Q.

7

analysis and how to interpret the results from the computer?

8

A.

Yes, sir.

9

Q-

If fact, you're the past president of the Utah Polygraph

And then you hand score it yourself?
Yes, sir.
Have you been trained on how to read the computerized

10

Association, correct?

11

A.

Yes, sir.

12

Q.

And Detective, can you just summarize for us briefly the

13

three methods of scoring, what were the results?

14

A.

15

percentage based it at .99 percent probability of deception.

16

The next one with the Axciton Computer Company scored it out

17

as a .97. I don't think I've ever seen a .1099 is as high as

18

I've seen them go.

19

Q.

20

deception?

21

A.

22

score.

23

Q-

So the interpretation of those two results would be what?

24

A.

Deceptive.

25

Q-

When he answered he had not had sexual contact in the

The first polyscore program it had a reliability or

And on the second one, the .97, was that also for

Yes, sir.

That was also a deceptive computerized program

It was indicating that he was deceptive.
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Layton home with Jenny?
A.

Yes, sir.

Q.

You hand scored it then,

Can you describe a little bit

about that?
A.

In hand scoring you go through this list of questions.

The state requires that you do three charts before you make a
determination on whether a person is deceptive or not. We
went through that.

We ended up doing a fourth chart just as

an extra chart to look at.
You go through and have comparative —

zone comparison

areas where you score a relative question against a
comparative question.

In there you have a numbering system

each trase can score a plus three or a minus three or a plus
two minus two or a plus one minus one or a zero.

And each

question can score a possibility of nine points per chart or
per question and 18 points per chart.

And you go through and

do the point differentials between the two question and
comparison and then come up with a total number, either plus
or minus number for your evaluation on the exam.
Q.

Were you able to come up with a number on this exam?

A.

Yes, sir, I was.

Q.

What was the number you came up with?

A.

It was a minus 22.

Q.

Let's help the jury understand that.

would be the inconclusive range?

On this exam, what

1

A.

An inconclusive range is on this exam would be a plus

2

nine or a minus 19-

3

zone to eliminate false positives and false negatives where a

4

person may be a little bit more concerned about it.

5

gives a buffering zone so you don't call a truthful person

6

deceptive and or a deceptive person truthful.

7

Q-

And that zone was plus nine to minus 19?

8

A.

Correct.

9

Q-

Anc

10

A.

Correct.

11

Q-

Detective Brian, when you do these polygraph

12

examinations, what is your agenda or mind-set?

13

A.

14

I can to properly prepare the individual for the exam, and

15

then to provide the examination.

16

Q-

17

criminal activity, correct?

18

A.

Yes, sir.

19

Q-

Detective Brian, have you ever scored anybody

20

inconclusive?

21

A.

Yes.

22

Q-

Would you say that on a number of occasions your score

23

has shown inconclusive?

24

A.

Many occasions.

25

Q-

Have you ever scored anybody truthful?

And that inconclusive area is a buffer

It just

* y° u scored this a minus 22?

Number one to perform the best polygraph examination that

You've done polygraphs on a lot of people accused

I have.
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A.

Yes, sir.

Q.

In other words, that they were telling the truth when

they denied the criminal activity?
A.

Yes, sir.

Q.

So whenever you do one of these polygraphs, you don't

always and you have not always come back with a result of
deception; is that correct?
A.

That's correct.

Q.

You did in this case?

A.

Correct.
MR. RAWLINGS:

I don't have any other questions,

your Honor.
THE COURT:

You may cross-examine.

MR. ALBRIGHT:

Thank you.

CRDSS-EXAMINAnCN
BY MR. AIBRIGHT:
Q.

The polygraph exam itself is given at the detectives

division in Davis County sheriff's office; is that right?
A.

Yes, sir.

Q.

And it's true that you are a Davis County sheriff; is

that correct?
A.

Yes, sir.

Q.

Now, prior to the exam, you give people Miranda warnings;

is that right?
A.

Yes, sir.

1

Q.

2

J A.

3

Q-

And you did in this case as well?
Yes, sir.
From your experience in law enforcement, the purpose of

4

I the Miranda warnings are given when somebody is having a

5

J custodial interrogation correct; is that correct?

6

A.

Correct.

7

themselves.

8

Q.

9

polygraph situation, though, is for a custodial

Okay.

Or to provide incriminating information about

The only time it's given, though, say outside of a

10

interrogation?

11

A.

Correct.

12

Q-

Otherwise it doesn't apply?

13

A.

Correct.

14

Q-

Anc

15

polygraphers who are not police officers don't give Miranda

16

* i s it

a

correct statement to say that private

I warnings before the exam?

17

A.

Probably would be a fair statement.

18

Q-

Okay.

19

involved with law enforcement; is that correct?

20

A.

21

may be is that there is an examination requested by an

22

attorney, then it would be a client/attorney privileged

23

document.

24

Q.

25

I A.

And probably the reason for that is they're not

That may be one of the reasons.

Okay.

The other reason that

It's not a custodial interrogation then?

Correct.
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Q.

Therefore Miranda warnings need not be given?

A.

Correct.

Q.

Okay.

Now, after the exam, you do a postinterview most

of the time?
A.

Yes, sir.

Q.

Okay.

Give the subject a chance to basically, I say come

clean, is that a —

do you have another way you want to say

it?
A.

I think the postexam interview is a chance to review the

information that has been gone through to find out if there
has been any flaws in the exam.

Maybe a person may have been

hesitant about speaking about something that may have been
concerning to them.

A lot of times it's also used in a lot

of cases to validify (sic) the examination and the
information that you've charted.
Q.

For example, if they have failed the test, you give them

a chance to verify the results of the test by making an
admission?
A.

Correct.

Q.

Okay.

Did Mr. Pierce make an admission after the exam

was given?
A.

No, sir.

No, sir.

Q.

In your opinion as an expert, why isn't the polygraph

exam allowed in evidence in the courtroom absent a
stipulation?

1

A.

In the last case it was —

I can't remember the in —

it

2

was a Shaver case and there were three areas of concern." The

3

first was reliability.

4

examination becoming more than the court itself.

The second of whiclx-was the polygraph
And I don't

5

J remember what the third area was.

It seemed like there were

6

I three areas of concern about allowing polygraph examinations.

7

Q-

8

emphasis would be placed on it in court?

9

A.

Correct.

10

Q*

All right.

11

affidavit that's being presented on behalf of the defense of

12

Dr. Iacono when he writes that, "All that can be determined

13

when a polygraph procedure is administered is when a person

14

responds more strongly to one type of question than another.

15

A polygraph cannot be used to determine why a person responds

16

differently to certain questions."

17

So I'm trying to interpret that one second one; too much

Would you agree with the expertf the

Would you agree with that statement?

18

A.

I would agree to parts of it, but not the entire

19

statement.

20

Q-

21

regards to a polygraph exam?

22

feel comfortable with and have determined that the polygraph

23

will give a false reading?

24

A.

It depends on the test.

25

Q.

Okay.

A

H

right.

Now, what error rate do you agree with with
What is the error rate that you
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A.

There are three areas the intensity of the issue, what it

effects this person, 4:he accuracy of the examination and what
they have to lose by failing the exam.
intensity.

It goes back to

If you have a very good test where the person has

a lot to lose, >it puts a lot of intensity into it and it
makes it a better test both for the innocent person and also
the guilty person.

Those tests I would'rate up into the 90

percent accuracy level.

There are other cases that

investigators or law enforcement detectives or officers use
it in an investigative tool and they may go down to 80
percent.
Q.

So based on the exam it's —

the worst you're saying is

10 percent failure rate or a false positive —
negative; is that true?

or a- false

It's a false positive or false

negative?
A.

Correct.

Q.

And 20 percent in other instances.

Now, that's what you

feel comfortable with?
A.

Correct.

Q.

Of course, you've seen studies, I imagine, that show a

higher rate than that?
A.

Correct.

Q.

Did he get a score when he told you his name?

A.

There's no score on giving a name.

Q.

Did you ever tell him when he told his name that you felt

1

it was deceptive?

2

A,

Not that I recall.

3

Q.

Okay.

4

A.

That's something that's simply not scored.

5

question in all polygraph examinations is just basically

6

letting them adjust themselves and familiarize themselves

7

with the process.

8

scored.

9

in most examinations dealing with single issues are just

The first

It wouldn't be anything that would ever be

The name or even I think the first three questions

10

questions to get into the flow of the polygraph exam itself.

11

Q.

12

about his name?

13

A.

No.

14

Q.

Okay.

So with regards to his name, you didn't tell him anything

15
16

MR. ALBRIGHT:

Thank you, your Honor.

I have

nothing further.

17

THE COURT:

You may redirect.

18

MR. ALBRIGHT:

Your Honor, at this time I'm going to

19

move for admission of Defendant's Exhibit number 2 which is

20

the affidavit of Dr. William G. Iacono.

21

already.

22

THE COURT:

23

MR. RAWLINGS:

It's been marked

Any objection?
No, your Honor.

The state previously

24

stipulated that it could be submitted so that the defense

25

would not need to call him here at trial.
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THE COURT:

Defendant's Exhibit 2 will be received.

MR. ALBRIGHT:
THE COURT:

Thank you.

Any further redirect?

MR. RAWLINGS:

Just briefly.

REDIRECT EXAMINATION
BY MR. RAWLINGS:
Q.

Detective Brian, the defense is going to submit to the

jury for their review an affidavit of Dr. Iacono, correct?
A.

Correct.

Q.

And you've had a chance to review it?

A.

Yes, sir.

Q.

You've saw in there where in Dr. Iacono's opinion is

that —

would it be safe to say that polygraphs for the —

for innocent people would be probably about 55 percent
accurate, correct?

In other words, if an innocent person

took a polygraph, 55 percent of the time it would give'a true
score and 45 percent of the time not a true score?
A.

That is what he is alleging in that affidavit.

Q.

Were you able to do any research into any writings of

Dr. Iacono's?
A.

Yes, sir, I was.

Q.

Were you able to find any articles where he had given any

different information than what's in the affidavit?
A.

Yes, sir.

There was an article written on Dr. Iacono's

research with the Royal Canadian Mounted Police and I believe

1

it concluded back in 1987. The information conducted was on

2

402 polygraph examinations in five I think they're precincts

3

that they call them.

4

They brought them in and did studies

I where they used different polygraph examiners to go back over

5

the charts, identify a score that they felt came —

that

6

would come up to what was appropriate for the blind scoring

7

and then also the initial examiner's scoring.

8

He found that a initial polygraph examiner conducting the

9

polygraph would find that a person who was being deceptive or

10

the guilty person would be found approximately 98 percent of

11

the time and by use of blind scoring methods would be find 96

12

percent of the time, that they found that a person who is

13

I innocent would be less likely to be found that they would be

14
15

found 55 percent of the time.
In doing that, he also went through two different types

16

°f polygraph examinations.

17

polygraph exam and that would be the same zone comparison

18

technique, but it would be some kind of a knowledge; did they

19

know who did the crime, did they know —

20

The first one was an indirect

see somebody do the

I crime or did they themselves do the crime or maybe an

21

evidence linking question.

Those polygraph examinations are

22

a spot scoring which means they score them vertically.

23

altered their scoring patterns from a minus two and plus two

24

to a minus two and a plus one to give a better buffer zone

25

for the innocent person.

They
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In their scoring patterns where we're doing a plus nine
as a truthful person and a minus 19 as a deceptive person,
that gives a larger buffer zone than what they used.

In

their research pattern, anything over a plus five or minus
five was found to be deceptive or truthful.

They did not

have a large enough buffer zone in my opinion in the research
to eliminate those false positive reports —
negative reports, excuse me.

or false

If they would have broadened it

a little bit, they would have increased that error in my
opinion.
Q.

And you've read this article that he published?

A.

Yes, sir.

Q.

Do you have a copy of it here today?

A.

It was presented

Q.

To defense —

—

so in his affidavit that's being submitted

to the jury, would it be fair to say then that in comparing
that with the article that he actually wrote and published,
he's just telling part of the story?
A.

Correct.

Q.

He actually —

his published research shows 96 and 98

percent depending upon the type of test as far as accuracy
level or reliability if a person is guilty?
A.

Correct.
MR. RAWLINGS:

your Honor.

I don't have any other questions,

1

2
3
4

PECRDSS-EXZtt^INATICN

I BY MR. ALBRIGHT:
Q.

Well, the study you referred to was done in 1989; is that

I right?
It was actually conducted in f87 and the article was

5

A.

6

written in f89 and published thereafter.

7

Q-

8

percentage of false —

9

readings.

Right.

Yeah.

And I think counsel said that there was a
or a percentage given of false

That's actually not in his affidavit, it's in the

10

article itself?

11

A.

Correct.

12

Q.

Okay.

13

I A.

14

Q-

15

of false readings, I'll read a statement of that in a minute.

16
17
18

Is that true?

That's correct.
Okay.

Because in his affidavit he doesn't give a percent

But from the article that you've quoted from 1980 —
1990 when it was published.

or

The actual finding was that,

I "taken together, the finding of a 45 percent false positive

19

error rate when decisions were based only on the

20

physiological recordings and observations of the examiner."

21

He's basically, if I understand, and you correct me if

22

I'm wrong, that this study involved more testing what

23

information was needed besides the physiological information

24

from the machine; is that fair?

25

I A.

Correct, correct.

212

Q.

And that's what he was going to here, wasn't it?

Is what

does that extra information give you as the polygrapher when
it comes to scoring; am I close to that?
A.

In his article he divided the research into two areas.

He divided it into how polygraph affects the innocent person
and how polygraph affects the guilty person,

I tried to

highlight the areas that were most detailed in explaining
what he's doing in there.
Q.

And I'll read the last thing that you highlighted, the

last sentence of the report —

or in the article, "further

research is needed to identify and quantify expert
polygraphic information that contributes to the accuracy of
the exam."

And you agree with that?

A.

Correct.

Q.

Okay.

And his affidavit was actually done in the year

2002?
A.

Correct.

Q.

And if you've read the affidavit, you'll see that there's

been further research since 1990, hasn't there?
A.

With his research that he's dating, it doesn't

specifically identify that as it is the combined guilty and
innocent person, but it's most consistent with his research
dealing where it was divided and the numbers that he's
providing are those indicated as the innocent person data.
Q.

He did a study in 1997 which in his affidavit he shows

Z1J

was cited by the Supreme Court of United States, and it
contained his analysis of the accuracy of polygraph testing.
You're aware of that?
A.

Correct.

Q.

Okay.

A.

I wasn't able to locate that article or find that.

Q.

Okay.

His conclusion though in his affidavit is this,

and I want you to tell me if this, in fact, is his
conclusion.

And that is:

"There's insufficient scientific

evidence to support the validity of polygraph testing.

And

many reasons to doubt the accuracy claims of professional
polygraphers."

Is that, in fact, what his summary was in his

affidavit?
A.

I would say that's his summary in the affidavit.

Q.

Okay.
MR. ALBRIGHT:

Thank you.

I have nothing further,

your Honor.
THE COURT:

Mr. Rawlings?

MR. RAWLINGS:
THE COURT:

Nothing else, your Honor.

You may step down.

You may call your

next witness.
MR. RAWLINGS:

Your Honor, the state would call

Linda Lewis.
THE COURT:

Ma'am, would you please step to the

podium right here and raise your right hand to be sworn.
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AFFIDAVIT
RE: State of Utah v. Terrance Edward Pierce
Case No. 021700095

1. My name is William G. Iacono.
2. I am a Distinguished McKnight University Professor, Professor of Psychology, Law,
and Neuroscience, and an Adjunct Professor of Child Development.
3. I obtained a Ph.D. from the University of Minnesota in 1978 with specialization in
psychophysiology and clinical psychology.
4. I have been Director of the Clinical Psychology Training Program at the University of
Minnesota, Minneapolis, MN 55455-0344, from 1995-2002.
5. I have studied polygraph testing for over 15 years.
6. Psychophysiology, the basic science from which polygraph testing is an application,
is one of my areas of specialization.
7. I am a Past-President of the international organization known as the Society for
Psychophysiological Research. I have received a Distinguished Scientific
Contribution Award from this organization as well as from the American
Psychological Association.
8. I have published over 200 scientific articles, including over two dozen on "lie
detection" or polygraphy.
9. I have served as a consultant regarding polygraphy to various government agencies,
including the U.S. Congress Office of Technology Assessment, the CIA, the Joint
Security Commission of the Clinton Administration, and the Department of Defense.

Affidavit of W G lacono

1 served on the Department of Defense Polygraph Institute's Curriculum and
Research Guidance Committee for approximately four years. I have also testified
before legislative committees of the United States Senate and the Kansas State
Legislature regarding the accuracy of polygraph testing.
10.1 have testified in state and federal court regarding the scientific status of polygraph
testing on over 30 occasions.
11.1 am the author with Professor David Lykken of a chapter in D.L. Faigman et al.
(Eds.), Modem Scientific Evidence: The Law and Science of Expert Testimony (West
1997), entitled "The Scientific Status of Research on Polygraph Techniques: The
Case Against Polygraph Tests." This chapter, which was cited by the Supreme Court
in U.S. v. Scheffer, contains my analysis of the accuracy of polygraph tests generally
and the control question polygraph test in particular. This chapter was updated in the
second edition of Modem Scientific Evidence published in 2002.
12. There is no such thing as a lie detector test. There is no pattern of physiological
activity that is uniquely associated with lying or any human emotion. All that can be
determined when a polygraph procedure is administered is whether a person responds
more strongly to one type of question than another. A polygraph cannot be used to
determine why a person responds differentially to certain questions.
13. The questions asked of Mr. Pierce involved a type of polygraph procedure called the
Control Question Test or CQT. The CQT is not a test. Rather, it is a type of interview
that is assisted by a physiological recording. In a CQT, two types of questions enter
into the determination of the subject's truthfulness while his physiological reactions
are monitored. The first is the "relevant" question. It is in the form of an accusation

that covers the alleged wrongdoing (e.g., Did you have physical sexual contact with
Jenny?). The second is a "control" question. It is intended to elicit a response to a
probable lie by asking about some possible misdeed from the subject's past (e.g.,
Other than what you told me, prior to age 30, do you remember ever doing something
sexual while alone that you felt was unnatural?). CQT theory requires that a guilty
person will respond with stronger physiological reactions to the relevant than the
control questions. However, the innocent person is expected to respond more strongly
to the control questions because these are the only questions to which he is
presumably being untruthful.
14. The CQT is biased against innocent people. The problem with the relevant question is
that it is relevant to all who take the test, including those who are innocent. False
accusations, when the stakes are as high as they are here, will elicit strong
physiological reactions associated with their denial, causing many innocent people to
over-respond to the relevant questions and fail the test. This is especially true for tests
that involve allegations of inappropriate sexual behavior because the questions are
especially embarrassing and emotionally evocative.
15. The relevant questions used in Mr. Pierce's CQT are unusual in that they involve the
phrase "physical sexual contact." Because Mr. Pierce was the alleged victim's uncle,
it is likely that he had physical contact with Jenny. Although the polygraph examiner
apparently tried to clarify what this phrasing was supposed to mean to Mr. Pierce
when he took the CQT, it is nonetheless a compound phrase with competing meaning
that could be emotionally arousing to an innocent person who has hugged, kissed,
and otherwise had physical contact with the child. Simply instructing someone how to

interpret a phrase does not necessarily mean they will be comfortable when asked
accusatory questions containing it.
16. Moreover, there is no real reason for innocent individuals to respond more strongly to
the control questions. The subject may be truthful when denying control questions or
be unable to remember ever doing something sexual that was "unnatural while
alone". For instance, masturbation is a natural sexual behavior that individuals engage
in while alone. If this is the only sexual behavior Mr. Pierce can think of when asked
the control question, he is likely to fail the test because he is less likely to feel aroused
by the harmless content covered by the control question than by the inflammatory
charge embedded in the relevant question.
17. Regarding the scientific basis of the CQT, my chapter in Faigman et al. shows that:
a) The theory on which the CQT is based is not scientifically sound.
b) The CQT is neither standardized nor objective but a subjective interview the content
of which varies highly from examiner to examiner and test to test. Two CQTs given
to the same person by different examiners will not have the same questions, and an
examiner testing two individuals charged with the same crime will not use the same
questions for each person. The questions that are chosen are those deemed by
examiner personal choice to be appropriate under the circumstances, a procedure that
has no scientific basis. The examiner who scores the CQT is influenced by his own
conclusions regarding the subject's truthfulness as well as the physiological data. For
instance, the examiner knows the case facts and has had the opportunity to evaluate
the subject's account of the issue at hand. His evaluation of this material will
influence his assessment of the subject's truthfulness. That examiners allow such

information to influence their opinion was clearly demonstrated in a study I did with
the British Columbia Royal Canadian Mounted Police (RCMP), Canada's top police
force, which was published in the Journal of Applied Psychology in 1991.
c) The best scientific evidence concerning the accuracy of the CQT, published in the
best scientific journals, indicates that innocent individuals are about as likely to pass
the CQT as they are to fail it. For instance, in the study of CQT accuracy I carried out
with the British Columbia RCMP (noted above), we found CQT accuracy to be only
55% for innocent people. This was only a slight improvement over chance accuracy
which is 50%. In other words, with innocent people, the CQT is only marginally
better than a coin toss in verifying the person's innocence. Such a high rate of
inaccuracy follows from the fact that innocent examinees are frequently more
disturbed by the accusations contained in the relevant questions than they are
concerned about their answers to the innocuous control questions.
18.1 am also the author with Professor Lykken of two surveys of scientists regarding
their opinions about CQT polygraphy. The results of this work were published in the
Journal of Applied Psychology, "The validity of the lie detector: Two surveys of
scientific opinion" (Volume 82, pp. 426-433; 1997). Results from this publication can
be found in my Faigman et al. chapter.
19. These surveys were conducted with members of the Society for Psychophysiological
Research and members of the American Psychological Association's Division of
General Psychology who had distinguished themselves by being elected to the status
of "Fellow" in this organization. The scientists surveyed in both of these

organizations expressed overwhelming skepticism regarding CQT polygraphy in that
they:
a) Do not believe the accuracy claims of the proponents of polygraph testing.
b) Do not believe that the CQT is based on sound scientific theory.
c) Do not find the tests to be standardized or objective.
20. It is not possible to determine if the CQT administered to Mr. Pierce meets minimal
standards for the polygraph profession without an audio or video recording of the
polygraph session.
21. In summary, there is insufficient scientific evidence to support the validity of
polygraph testing and many reasons to doubt the accuracy claims of professional
polygraphers. The tests are strongly biased against innocent persons who are almost
as likely to fail the test as they are to pass it. In addition, there is widespread belief
among scientists that the CQT is not scientifically sound and that it is extremely
unlikely to be as accurate as is claimed by the professional polygraph community.
Signed under the pains and penalties of perjury, this 24th day of September, 2002.

William G. Iacono
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example of what the defense wants you to do.

That's an

example of the conclusion they want to you come to because of
what they're going to tell you are her inaccuracies
and inconsistencies.
But I'll also submit to you that she did a good —

a good

job of explaining to you the best she can as to what happened
to her.

She was as accurate as she could possibly be, but

more importantly, she was as truthful as she could possibly
be.

And it escapes both logic and it's counterintuitive for

you as a jury to come back with a verdict that you believe
she lied, to come back and acquit him and be sending a
message that you think this little girl lied to you.
A few more things and I know you probably are wondering
when is he going to be quiet. A couple of more issues I want
to address with you before I sit down.

One is the polygraph.

I'll expect I'll maybe deal with that a little bit more in
rebuttal.

Is all I want to say right now about the

polygraph, it's like I told you, I don't want you to convict
the defendant based on the polygraph and I don't. A piece of
the puzzle for you to consider.
But I will submit this to you that you may think about:
Had he passed the polyaraoh and we were here yesterday and
today, you probably would have been beat over the head like a
drum with that by the defense attorney.

You would have had

the sheriff's officer taking the stand and saying how he

1

passed the polygraph and the defense attorney would be

2

arguing to you the significance of that polygraph and how can

3

the state prosecute a man who passed a polygraph by their own

4

sheriff's officer?

5

So that would have happened.

Now, basically what I'm asking you to do —

I'm not

6

asking to you convict him based on polygraph at all.

7

want to toss it out, toss it out, that's fine.

8

fairly much irrelevant and insignificant compared to the real

9

evidence in this case, and that's all I'll say about it at

10
11

If you

It really is

this point.
Ladies and Gentlemen of the Jury, quickly back to

12

hypothesis A, hypothetical B being it didn't happen and she

13

lied or was coachepl, and I've probably dwelled on that enough

14

if not too much for now.

15

conduct happened.

16

Well- shp told that you it difi. And she said on multiple

17

occasions in many different ways she told her mother, she

18

told Linda Lewis at the Children's Justice Center, she ,told

19

Marni Montgomery, Linda Lewis at Children's Primary

20

Medical —

21

and she' told you yesterday most ^significant that did it

22

happen.

23

credibility.

24

after watching and observing her.

25

thing.

Hypothetical A to say the sexual

Why should you believe that it happened?

Marni Montgomery at the Children's Justice Center

Why should you believe her?

Well, assess her

That's a decision you folks have to come to
That's the number one

Why else should you believe her?

The demonstrative
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Date:

GLEN R. DAWSON
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PRESENT
Clerk:
lanas
Reporter: PRATT, JOANNE
Prosecutor: RAWLINGS, TROY
Defendant
Defendant's Attorney(s): WILLIAM ALBRIGHT
Agency: Adult Probation & Parole
DEFENDANT INFORMATION
Date of birth: July 5, 1963
Video
Tape Number:
3-10-03
CHARGES
1. AGGRAVATED SEX ABUSE OF A CHILD - 1st Degree Felony
Plea: Not Guilty - Disposition: 01/09/2003 Guilty
2. AGGRAVATED SEX ABUSE OF A CHILD
1st Degree Felony
- Disposition: 01/09/2003 Guilty
3. AGGRAVATED SEX ABUSE OF A CHILD
1st Degree Felony
- Disposition: 01/09/2003 Guilty
SENTENCE PRISON
Based on the defendants conviction of AGGRAVATED SEX ABUSE OF A
CHILD a 1st Degree Felony, the defendant is sentenced to an
indeterminate term of not less than five years and which may be
life in the Utah State Prison.
Based on the defendant's conviction of AGGRAVATED SEX ABUSE OF A
CHILD a 1st Degree Felony, the defendant is sentenced to an
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indeterminate term of not less than five years and which may be
life in the Utah State Prison.
Based on the defendant's conviction of AGGRAVATED SEX ABUSE OF A
CHILD a 1st Degree Felony, the defendant is sentenced to an
indeterminate term of not less than five years and which may be
life in the Utah State Prison.
COMMITMENT is to begin immediately.
To the DAVIS County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE
The Prison term is to run concurrent. The Court recommends a
minimum of 15 years, and Sex Offender TX.

SENTENCE FINE
Charge # 1

Fine:
Suspended:
Surcharge:
Due:

$18500.00
$0.00
$8500.00
$18500.00

Charge # 2

Fine:
Suspended:
Surcharge:
Due:

$18500.00
$0.00
$8500.00
$18500.00

Charge # 3
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$18500.00
$0.00
$8500.00
$18500.00

Total Fine: $55500.00
Total Suspended: $0
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Total Surcharge: $25500.00
Total Principal Due: $55500.00
Plus Interest
Fine payments are to be made to Board of Pardons Court.
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